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 1.  TIME:  9:00   CASE#: MSC03-02448 
CASE NAME: ISAD -PANA VS. EGHTESAD 
HEARING ON MOTION TO SET ASIDE ACKNOWLEDGEMENT OF SATISFACTION OF 
JUDGMENT  /  FILED BY IRAJ ISAD-PANA 
* TENTATIVE RULING: * 
 

Plaintiff Iraj Isad-Pana’s (“Plaintiff”) Motion to Set Aside Acknowledgment of 
Satisfaction of Judgment against Nader Eghtesad (“Defendant”) is denied.  The basis for this 
ruling is as follows: 

 
Requests for Judicial Notice 
 
As a preliminary matter, the Court advises all parties to separately specify which 

section(s) of the Evidence Code pertain to any materials or set of materials submitted for judicial 
notice.  Requesting broad judicial notice for sets of materials, without specifying which Evidence 
Code section applies to a given set, may not adequately express the logic for judicial notice of 
those materials to the Court.  In this, the Court seeks to clarify for all parties. 

 
The Court takes judicial notice of Plaintiff’s unopposed Exhibits A – C, and G, under 

Evidence Code § 452(d), noting for the benefit of all parties that requests for judicial notice of 
filings from within the same case are not usually necessary.   

 
The Court takes judicial notice of Plaintiff’s unopposed Exhibit D, under Evidence Code § 

452(d) and § 452(h), as the online records of the Court’s proceedings are also “not reasonably 
subject to dispute and are capable of immediate and accurate determination by resort to 
sources of reasonably indisputable accuracy.”  Evidence Code § 452(h). 

 
The Court denies the request for judicial notice of Plaintiff’s opposed Exhibit E, under 

Evidence Code § 452(h).  Setting aside any merits of the opposing arguments, it is plain that the 
purported contract or agreement is disputed by the parties.  As such, it does not fall within the 
ambit of section 452(h).  See Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 
1137, 1145-1146. 

 
The Court denies the request for judicial notice of Plaintiff’s unopposed Exhibit F, under 

Evidence Code § 452(h), for the same reasons the Court denied judicial notice for Exhibit E.  
Additionally, as Plaintiff states and Exhibit F makes clear, the document is incomplete.  Request 
for Judicial Notice, ¶ 6.  The Court will not speculate on what the completed document contains.  

 
The Court denies the request for judicial notice of Plaintiff’s opposed Exhibit H, under 

Evidence Code § 452(h), as Plaintiff does not support the argument that “facts established by 
foreign government documents” satisfies § 452(h).  Setting aside any merits of the opposing 
arguments, it is also plain that the document is disputed by the parties and therefore does not 
fall within the ambit of section 452(h).  Finally, the Court notes discrepancy within the translation 
of Exhibit H, describing itself as both a “Deed” and a “Birth Certificate”, as indicia against the 
reliability of the whole Exhibit. 

 
Setting Aside Acknowledgment of Satisfaction of Judgment 
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Plaintiff urges use of the Court’s equitable powers to set aside the Acknowledgment of 

Satisfaction of Judgment, filed May 15, 2008, based on fraudulent misrepresentation from 
Defendant or mistake, so Plaintiff may proceed to renew the original judgment with a reduction 
for the value of goods actually received.  Among other arguments, Defendant opposes the 
Motion as Plaintiff was aware of the alleged fraud within three months of filing the 
Acknowledgment of Satisfaction of Judgment and chose to take legal action in Iran instead of 
diligently seeking relief with the Court.  Plaintiff was in no way deprived of the right or ability to 
take timely action under CCP § 473(b) or the equitable powers of the Court.  Subsequently, 
Plaintiff waited more than eight years to resume action in this Court.  

 
Aside from statute, the Court has inherent discretionary equitable powers to set aside a 

judgment because of “extrinsic fraud or mistake.”  Olivera v. Grace (1942) 19 Cal.2d 570, 576.  
Extrinsic fraud is when a party is denied a fair hearing because they are fraudulently prevented 
from presenting a claim or defense, whereas extrinsic mistake is when there is an unjust 
judgment without a fair adversary hearing because of the plaintiff’s excusable neglect.  Kulchar 
v. Kulchar (1969) 1 Cal.3d 467, 471.  Once a party discovers extrinsic fraud or mistake, they 
must proceed diligently to seek relief.  Rappleyea v. Campbell (1994) 8 Cal.4th 975, 982-984; 
Lee v. An (2008) 168 Cal.App.4th 558, 566. 

 
Plaintiff allegedly discovered the fraud, concerning properties in Iran agreed between the 

parties to satisfy the present Judgment, in July 2008 and took legal action against the titled 
landowner and Defendant’s mother in Iranian courts.  Isad-Pana Declaration, ¶ 6, 8.  Plaintiff 
claims to “have diligently tried to collect the judgment” but fails to note that the issue here is 
whether a party diligently attempted to set aside the filed Acknowledgment of Satisfaction of 
Judgment.  Isad-Pana Declaration, ¶ 10.  The first attempt to remedy this issue occurred in 
November 2016, when Plaintiff tried to renew the Judgment, more than eight years after 
discovering the alleged fraud or mistake. 

 
Plaintiff asserts, “[I]t made sense to first exhaust remedies in Iran where the properties 

were located.”  Reply, p. 6.  This is a choice Plaintiff made, rather than taking advantage of CCP 
§ 473(b) when it was still within the six month limit of the statute.  Even so, were the Plaintiff 
restrained from taking action within those six months, Plaintiff could then have filed this motion 
in a timely fashion and sought remedy under the Court’s inherent equitable powers.  Taking 
action in Iran did not preclude Plaintiff from simultaneously taking action in this Court.  

 
Here, where Plaintiff delayed more than eight years from the discovery of the alleged 

fraud before resuming action to set aside an Acknowledgment of Satisfaction of Judgment, 
Plaintiff did not diligently seek relief. Accordingly, the Court must deny the Motion to Set Aside 
Acknowledgment of Satisfaction of Judgment.   
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 2.  TIME:  9:00   CASE#: MSC12-02221 
CASE NAME: MICHAEL TISCHLER VS. KENACTIV 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL  ( DONALD TENCONI, ESQ. ) 
FILED BY KENACTIV INNOVATIONS, INC., 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-00734 
CASE NAME: PEREZ & MILLER, APC VS. NAJDAWI 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY ABED AL-LATEEF NAJDAWI 
* TENTATIVE RULING: * 
 
 Defendant Abed Najdawi’s motion to set aside his default is denied.  The Court finds that 
defendant has failed to meet his burden of demonstrating excusable neglect.  (Code Civ. Proc., 
§ 473, subd. (b)  See, Luri v. Greenwald (2003) 107 Cal.App.4th 1119, 1128 [the test of whether 
neglect was excusable is whether a reasonably prudent person under the same or similar 
circumstances might have made the same error].) 
 
 Defendant Abed Najdawi does not allege facts showing the timing and substance of any 
direct communications with attorney Philip Keith, or facts showing any other reasonable basis 
for defendant’s alleged “understanding” that Mr. Keith would represent defendant.  (A. Najdawi 
Dec., filed on 2-28-17, ¶ 8 and passim.  See, Evid. Code, § 412; Ellis v. Toshiba America 
Information Systems, Inc. (2013) 218 Cal.App.4th 853, 885-886 [inference based on weaker and 
less satisfactory evidence].) 
 
 To the contrary, Mr. Keith affirmatively advised the original defendants — with whom 
Abed Najdawi was in contact — that Mr. Keith “would not represent any of the new entities or 
individuals.”   (Corrected D. Najdawi Dec., filed on 12-19-16, ¶ 5.)  This circumstance creates 
a strong evidentiary inference that Abed Najdawi’s alleged “understanding” of Mr. Keith’s 
intentions either (1) is currently feigned or (2) was unreasonable at the time of 
defendant’s default.   
 
 In light of this analysis, plaintiffs’ evidentiary objections are moot: even if it is competent 
evidence, Abed Najdawi’s supporting declaration is not adequate evidence. 
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 4.  TIME:  9:00   CASE#: MSC14-00734 
CASE NAME: PEREZ & MILLER, APC VS. NAJDAWI 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY PLOTOSUS LLC, et al. 
* TENTATIVE RULING: * 
 
 The LLC defendants’ motion to set aside their default is denied.  The Court finds that 
defendants have failed to meet their burden of demonstrating excusable neglect.  (Code Civ. 
Proc., § 473, subd. (b)  See, Luri v. Greenwald (2003) 107 Cal.App.4th 1119, 1128 [the test of 
whether neglect was excusable is whether a reasonably prudent person under the same or 
similar circumstances might have made the same error].) 
 
 In their reply memorandum, the LLC defendants acknowledge that their responsive 
pleading was due on November 14, 2016, and they do not claim the existence of an 
“understanding” that Mr. Keith would be timely filing a responsive pleading.  (Reply Memo., p. 3, 
lines 11-12 [“[d]efendants knew there was a deadline, knew that Mr. Keith was not representing 
them”]; corrected D. Najdawi Dec., filed on 12-19-16, ¶ 5 and passim.  Compare, A. Najdawi 
Dec., filed on 2 28-17, ¶ 8.)  Yet defendants allege no facts showing what actions they took to 
avoid a default prior to the November 14 deadline, and did not retain new counsel until the third 
week of November.  (Johal Dec., filed on 12-6-16, ¶ 2.) 
 
 Given the history of this fiercely contested litigation, it was just not reasonable for 
the LLC defendants to blithely assume that plaintiffs would delay taking defendants’ default.   
Defendants do not allege that they asked Mr. Keith to request an extension or to prepare a 
responsive pleading pending the retention of new counsel, that they offered to pay Mr. Keith 
for this limited service, and that Mr. Keith refused.  Defendants also do not allege that they 
themselves made any attempt to raise the issue of an extension by contacting plaintiffs’ 
counsel directly. 
 
 With regard to the conduct of the LLC defendants’ attorney, Ms. Johal, the analysis is 
essentially the same.  (See, Generale Bank Nederland v. Eyes of the Beholder Ltd. (1998) 61 
Cal.App.4th 1384, 1399 [the inexcusable neglect of an attorney is imputed to the client].)  
Ms. Johal’s allegation that she had “not had an opportunity to come up to speed on this case” 
as of November 28, 2016, two weeks after the due date for a responsive pleading, is wholly 
inadequate to establish excusable neglect.  (Johal Dec., filed on 12-6-16, ¶ 3.) 
 
 An attorney’s first priority when taking on a new case must be to ascertain and meet any 
applicable deadlines.  Here, Ms. Johal does not allege that she had made any attempt to 
calculate the due date for a responsive pleading as of the time the LLC defendants’ default was 
taken.  Nor does Ms. Johal allege that she had prepared a responsive pleading ready to file on 
behalf of the LLC defendants if her request for an extension of time was denied; the unfiled 
motion to quash dealt only with service on defendant Abed Najdawi.  (Memorandum, filed on 
2-28-17, Exh. “A”.)  Ms. Johal did not even consult the online computer docket for this action to 
determine whether a proof of service had been filed and a default had been entered until on or 
about November 28, 2016.  (Johal Dec., filed on 12-6-16, ¶ 5.)  Further, Ms. Johal does not 
explain why, having been retained in the third week of November 2016 — and ignorant of the 
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due date for a responsive pleading and the status of any possible default — Ms. Johal waited 
until the following week to contact plaintiffs’ counsel and seek an extension. 
 
 In their reply memorandum, the LLC defendants hint at an argument that they have 
established the right to alternative relief under the mandatory “attorney fault” provision of the 
applicable statute.  (Code Civ. Proc., § 473, subd. (b).)  Any such argument lacks merit, 
because defendants did not raise the mandatory provision in their opening papers.  Further, 
Ms. Johal’s supporting declaration cannot reasonably be construed as (1) an acknowledgment 
of fault and (2) an agreement to pay plaintiffs’ attorney fees and costs in the event the default is 
set aside. 
 
 The Court does not condone the conduct of Mr. Perez in taking the LLC defendants’ 
default the day after receiving defendants’ November 28, 2016 request for an extension of the 
time to file a responsive pleading.  (See, Request for Entry of Default, filed on 11-29-16 
[Mr. Perez’s signature and the proof of service are also dated 11-29-16].)  However, in the 
absence of even a slight showing of excusable neglect on the part of the LLC defendants or 
their counsel, the Court has no statutory jurisdiction to set aside defendants’ default. 
 

  

 5.  TIME:  9:00   CASE#: MSC14-00734 
CASE NAME: PEREZ & MILLER, APC VS. NAJDAWI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by CourtCall if tentative rulings on Lines 3 and 4 are not contested. 
 

 

 6.  TIME:  9:00   CASE#: MSC14-01601 
CASE NAME: JESSICA PLATT VS. RONALD S. ISRAEL 
HEARING ON MOTION FOR CCP 473 RELIEF AND FOR DISMISSAL OF THE CASE 
FILED BY RONALD SAMUEL ISRAEL, JR. 
* TENTATIVE RULING: * 
 

Defendant’s Motion for Relief from Judgment Pursuant to CCP 473 and Dismissing this 
Action is denied.  Defendant has not demonstrated a right to relief under section 473.  Section 
473 may not be used to argue legal points that counsel should have discovered sooner or to 
serve as an alternative to a motion for reconsideration that fails to meet the requirements of 
CCP section 1008.  Further, to the extent the motion is based upon neglect, the court finds the 
neglect to be inexcusable.   

 
Facts 
 
Defendant, Ronald Israel, filed a Petition for Chapter 7 bankruptcy on October 28, 2013.  

(Defendant’s moving papers state the filing date was October 13, 2013, although that is in 
conflict with the date shown on the exhibits that defendant himself has attached to his request 
for judicial notice.)   Defendant received a discharge on April 18, 2014.  His bankruptcy case 
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was terminated on January 14, 2015.  (Ex. 1 to Def.s Request for Judicial Notice (“DRJN”.) 
Defendant filed a motion to reopen the bankruptcy case on August 10, 2016.  (Ex. 6 to DRJN.)  
In his declaration in support of that motion, defendant states, “I did not include Ms. Platt [the 
plaintiff in the instant case] as a creditor because I do not owe her any money and at the time I 
was unaware she was making any claim against me.”  (Ex. 6 to DRJN, Israel Decl., ¶ 3.)  

 
Plaintiff filed this action for Defamation, Interference with Prospective Economic 

Advantage, Intentional Interference with Contractual Relations, Fraud, Intentional Infliction of 
Emotional Distress, Civil Extortion, and other causes of action on September 2, 2014, in pro per.  
For present purposes, the pertinent allegations of the complaint are that defendant made 
intentional misrepresentations to plaintiff in late 2012; surreptitiously sabotaged plaintiff’s 
equipment several times after February 3, 2014; defamed plaintiff in March 2014; made 
defamatory postings on social media sites between February and August 2014; tried to extort 
plaintiff in February and March 2014; and stole plaintiff’s props and signage in April 2014.  (See 
Complaint, ¶¶ 8, 15, 21, 22, 23, 24, 25, 26, 30.)  Much of this conduct occurred after plaintiff 
filed his bankruptcy petition in October 2013. 
 

Plaintiff filed Proofs of Service alleging that she served the summons and complaint, and 
a Statement of Damages, on defendant on September 3, 2014.   Defendant’s default was 
entered on October 6, 2014.    

 
Mr. Bonis filed a motion to vacate the default on November 7, 2014.  His excuse for not 

filing a response on time was that, while he was retained about a week before a responsive 
pleading was due, he wanted to file a demurrer and do it personally at the clerk’s window, but 
was called away on other business the day he planned to do so.  (See Bonis Decl. filed 
11/7/14.)  The court granted the motion to vacate the default on February 18, 2015.     
 

Plaintiff served discovery on defendant in September 2014.  Defendant failed to serve 
timely responses.  Plaintiff filed a motion to compel on March 9, 2015.   Defendant failed to file a 
timely Opposition.  The court granted the motion on October 12, 2015 and ordered that plaintiff’s 
Requests for Admissions be deemed admitted.  Based on the Minute Order, Mr. Bonis indicated 
at the hearing that he planned to file a CCP § 473 motion.  (See Minute Order dated 6/9/15 and 
Order filed 6/12/15.)   He never did so. 

 
Plaintiff then moved for various sanctions on July 2, 2015, alleging that defendant failed 

to comply with the court’s order of June 12, 2015.  On November 3, 2015, the court granted that 
motion.  (See Minute Order dated 11/3/15.)   The court struck the Answer and placed defendant 
in default again.    

 
Defendant filed a motion under CCP section 473 for relief from that order, arguing he 

had in fact served discovery responses.  On February 5, 2016, Mr. Bonis filed a Request for 
Judicial Notice in support of that motion.  He attached as Exhibit 1 the case summary for 
defendant’s 2013 bankruptcy and as Exhibit 2, a copy of Beezley v. California Land Title Co, 
994 F.2d 1433, the same authority he relies on here.   He stated in a February 5, 2016 
Declaration in Support of Reply Brief regarding that motion, “I learned from my client in 
December 2015 that he had filed bankruptcy after the claims that were the basis for this lawsuit 
arose.”  He said that beginning in the fall of 2014 he began having a number of severe health 
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problems, which affected his memory, caused him to miss deadlines and court appearances, 
and made it difficult for him to work over four hours per day.  (Id., ¶ 5-10.)   He said he had 
significantly recovered by the time he was filing this declaration.  (See Id. ¶ 8.)   

 
Mr. Bonis also argued in support of the motion for relief from default that plaintiff’s claim 

in this case was discharged in bankruptcy.  (Reply Brief filed 2/5/16 at 3:11.)  Mr. Bonis admitted 
in a declaration, “In retrospect it was error for me not to file a declaration with the court saying I 
had completed the discovery, and contest the tentative however I could not do so because I was 
dealing with an emergency and could not do anything on the afternoon prior to the hearing.”  
(Bonis Decl. filed 11/18/15, ¶ 36.)   

 
On February 11, 2016, the court vacated the order and the default because defendant 

had indeed served discovery responses, though plaintiff deemed them inadequate.  The court’s 
Order reflects that defendant stipulated at the hearing on the motion that he would not file a 
motion for relief from the order deeming the requests for admissions admitted.  (See Order filed 
2/16/16.) 

 
On May 19, 2016, plaintiff filed a motion for summary judgment.  She argued the facts 

were undisputed because the requests for admissions had been deemed admitted.  Defendant 
filed no Opposition to the motion and never offered an excuse for failing to do so. 

 
On July 5, 2016, plaintiff filed a motion to compel further discovery responses.   
 
On August 5, 2016, Mr. Bonis signed a Notice of Stay of Proceedings and attached a 

copy of defendant’s bankruptcy petition.  That notice did not get filed until August 16, 2016, the 
same day the court issued its tentative ruling denying plaintiff’s motion for summary judgment.  
The basis for the denial was that plaintiff had failed to meet her initial burden on all of her 
causes of action.  Plaintiff then cured the defect by dismissing the Sixth and Seventh Causes of 
Action, her claims for misrepresentation.  (See Request for Dismissal filed August 17, 2016.)   

 
The parties appeared on August 17, 2016 to argue the motion for summary judgment 

after plaintiff called to contest the tentative ruling.  At the hearing, Mr. Bonis raised defendant’s 
argument that this case should be barred and/or stayed because his client had filed a petition for 
bankruptcy on October 28, 2013 and/or a petition to reopen that case.  (See Minute order 
8/17/16.)  At Mr. Bonis’s request, the court continued the hearing on plaintiff’s motion for 
summary judgment to September 28, 2016, to allow defendant to file a brief regarding the 
bankruptcy issues.  (Ibid.)  Plaintiff filed a brief.  Defendant did not.  Defendant claims he tried to 
file some type of document.  It was evidently a motion rather than a brief, because the court’s 
file contains a Correspondence Memo signed by the clerk dated August 24, 2016 that states, 
“Unable to file defendant Ronald Israel’s Motion re Bankruptcy Issues [because] a filing fee of 
$60.00 is required . . .”   
 

On September 12, 2016, the court signed an order compelling defendant to provide 
further discovery responses and imposing monetary sanctions on defendant and Mr. Bonis of 
$3,280.00.  Defendant did not file an Opposition to that motion either.  

 
On September 27, 2016, the court issued a tentative ruling granting plaintiff’s motion for 
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summary judgment.  Defendant did not call to contest that ruling, and the ruling became the 
order of the court. 

 
On November 8, 2016, the court signed a Judgment in favor of plaintiff based on the 

order granting plaintiff’s motion for summary judgment.  Mr. Bonis, did not sign that order stating 
his approval as to form.  The court’s file also does not contain any correspondence from Mr. 
Bonis explaining any disagreement with the proposed Judgment.  The Judgment is stamped 
“Held 10 days,” indicating that the court waited to see whether Mr. Bonis was going to voice any 
objection to it.  

 
On January 30, 2017, defendant filed the instant motion for 473 relief.  The motion states 

the grounds for it are that “the judgment was obtained by mistake surprise and excusable 
neglect, more specifically, that the clerk returned defendant’s moving papers and that the entire 
action is voided by defendant’s bankruptcy.”  (Emphasis added.)  The court is not certain what 
“moving papers” defendant is referring to.  It will assume he is not in fact referring to any moving 
papers, but rather to the brief regarding the bankruptcy issues that on August 17, 2016 he had 
requested to file before the court continued the hearing on the motion for summary judgment on 
September 28, 2016.   

  
In pertinent part, the declaration of Mr. Bonis in support of the instant motion states that 

he timely filed his “papers” (evidently the brief he had asked to file about the bankruptcy issues) 
but the clerk returned them with a cover letter (which he said he was attaching but failed to 
attach); he was busy with a new case in Marin County starting September 11; the trial in that 
case was scheduled to start September 19; it lasted three weeks; and he could not check the 
court’s tentative ruling on time when it was issued on September 27.  (Bonis Decl. filed 1/30/17, 
¶ 3-18.)  He states he missed hearings in a number of cases due to the Marin County trial and 
implies he missed the September 28, 2017 summary judgment hearing in this case for that 
reason as well.  

 
Mr. Bonis’s declaration goes on to state, “I am not a bankruptcy practitioner.  However, I 

learned shortly before the first MSJ hearing that the defendant . . . had filed for bankruptcy prior 
to this action being filed.”  The first MSJ hearing was on August 17, 2016.  Yet Mr. Bonis had 
previously filed a declaration on February 5, 2016 stating he had learned about the bankruptcy 
much earlier, in December 2015.    
 

Defendant originally filed the current motion for relief under section 473 on January 30, 
2017, but he never served it, so he had to re-notice it.  He filed his re-notice on March 20, 2017.  
He evidently served the motion this time, but, as before, failed to file a proof of service. 
 

Neither defendant nor his attorney have paid any of the monetary sanctions that the 
court has ordered.   

 
In summary defendant or his attorney have engaged in not just a single incident of 

neglect, but rather a pattern of it, including: 
 
- failing to file a timely response to the complaint; 
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- failing to serve timely discovery responses; 
 

- failing to file a section 473 motion for relief from the order that resulted from the 
failure to serve timely discovery responses;  

 
- declaring under penalty of perjury in January 2017 that Mr. Bonis was not aware of 

defendant’s bankruptcy until shortly before August 17, 2016 but declaring under 
penalty of perjury in February 2016 that Mr. Bonis was aware of it in December 2015;  

 
- failing to file any opposition to the motion for summary judgment (see Ambrose v. 

Michelin North America, Inc. (2005) 134 Cal.App.4th 1350, 1354-1355);  
 

- failing to file the brief on the bankruptcy issues that Mr. Bonis himself had requested 
to file; 

 
- failing to contest the tentative ruling on the motion for summary judgment on 

September 27, 2016; 
 

- failing to file this motion for relief promptly; 
 
- failing to serve this motion for relief when he first filed it, failing to attach to this 

motion the clerk’s letter rejecting his brief on the bankruptcy issues, and failing to 
attach to this motion the brief the clerk rejected. 

  
Discussion 

 
“The court may, upon any terms as may be just, relieve a party . . . from a judgment . . . 

taken against him or her through his or her mistake, inadvertence, surprise, or excusable 
neglect.”  (CCP § 473 (b).) 

 
Defendant argues the court should grant relief under section 473 because “the clerk 

erroneously returned defendant’s moving papers and . . . the entire action is voided by 
defendant’s bankruptcy.”  (Notice of Motion at 1:27-28.)  The court rejects these contentions. 

 
As to the first ground, the “moving papers” that were returned appear to be the brief 

regarding the bankruptcy issues that defendant asked to file.  Defendant does not establish that 
the clerk returned this document in error, or that any error was not caused by defendant’s own 
error in labeling the brief a “motion.”  Defendant has not attached to this motion the document 
that he tried to file.   

 
In any event, the court did review the bankruptcy issue and the authorities raised in 

plaintiff’s brief.  By failing to submit the document he tried to file, defendant has failed to 
establish that he suffered the judgment “through” his excusable neglect.  He has failed to 
establish that he offered any authorities that the court did not consider when it ultimately ruled 
on plaintiff’s motion for summary judgment or earlier.  He has failed to show his brief regarding 
the bankruptcy issues would have changed the outcome.   
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As to the second ground, defendant may not argue that the court’s order granting 
summary judgment was erroneous as a matter of bankruptcy law unless his failure to raise that 
argument earlier was an excusable mistake of law.  However, a party is not generally permitted 
to raise new legal arguments he could have raised when his matter was originally heard, and 
ignorance of the law is not excusable neglect.  (See Robbins v. Los Angeles Unified School 
Dist. (1992) 3 Cal.App.4th 313, 319; Pazderka v. Caballeros Dimas Alang, Inc. (1998) 62 
Cal.App.4th 658, 670.)  Defendant’s attorney has admitted he was ignorant of the law.  (Bonis 
Decl., ¶ 19; Opening Memo. at 4:4-10.)  He has not shown he did anything on a timely basis to 
familiarize himself with it.   Defendant could have raised his arguments about the bankruptcy 
when he first appeared, after Mr. Bonis admits first becoming aware of the bankruptcy in 
December 2015, before the court considered various discovery motions, or in the two months 
after plaintiff served the motion for summary judgment.  He could have filed a timely Opposition 
to the Motion for Summary Judgment arguing that plaintiff was not entitled to judgment as a 
matter of law.  (See CCP § 437c (c).  He has never offered an excuse for failing to file an 
Opposition to the motion for summary judgment.  The court finds that neglect to be inexcusable.  
Instead, defendant offers an excuse for failing to file an additional brief that the court did not 
have to allow him to file in the first place.   The court finds that neglect to be inexcusable as well.  
(See A & S Air Conditioning v. John J. Moore Co. (1960) 184 Cal.App.2d 617, 620-621; 8 
Witkin, California Procedure (5th Ed. 2008), Attack on Judgment in the Trial Court, § 155, pl. 
749.; and § 167-169.)  Further, it is not the proper subject of a motion under section 473.  (See 
Gilberd v. AC Transit (1995) 32 Cal.App.4th 1494, 1499-1501.) 

 

  

 7.  TIME:  9:00   CASE#: MSC15-00111 
CASE NAME: CMG MORTGAGE INC. VS. MAVERICK 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY CMG MORTGAGE INC. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 8.  TIME:  9:00   CASE#: MSC15-00412 
CASE NAME: JODR, INC. VS. SAFARIANS 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JODR, INC., MIGUEL DEL RIO 
* TENTATIVE RULING: * 
 
Motion withdrawn by Counsel for JODR, INC.> & Miguel Del Rio.  
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 9.  TIME:  9:00   CASE#: MSC15-00467 
CASE NAME: EUN YOUNG CHO VS. AGAPE PRESBYTERIAN CHURCH 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of CHO 
FILED BY AGAPE PRESBYTERIAN CHURCH, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (“Demurrer”) filed by Defendant Agape Presbyterian Church 
(“Church”) and Defendant Jason Jeon (“Jeon”) (collectively, “Defendants”).  The Demurrer is to 
the fifth and sixth causes of action in second amended complaint (“SAC”) filed by Plaintiff Eun 
Cho (“Plaintiff”).  The Demurrer is overruled for reasons explained below.   
 
The contested causes of action are Battery-Sexual Assault and Intentional Infliction of Emotional 
Distress (IIED) each is individually discussed below. 
 
Demurrer Legal Standard 
 
A demurrer tests only the sufficiency of the pleading’s factual allegations.  (Grevase v. Superior 
Court (1995) 31 Cal.App.4th 1218, 1224.)  Unlike a motion for summary judgment, a demurrer 
does not concern evidence to support allegations.  (Id.)  Instead, a demurrer takes as true, 
provisionally, all material facts properly pleaded, however improbable they may be.  (Id.)  
Accordingly, a court must overrule a demurrer where a party states a cause of action “under any 
possible theory.”  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962,967.)  A court must 
construe allegations liberally, and with a view to substantial justice between the parties.  (CCP 
§ 452.) 
 
 
Facts Alleged in the SAC 
 
The contested causes of action are based upon facts pled which can be summarized as follows: 
 
Hyo Bin Im (“Im”), was the “Youth Pastor” and employee of the Church.  Im, with the support 
and praise of the Church, took lead of a home where Plaintiff, her mother, and other 
parishioners resided.  Im used his position as a pastor for the Church to assert himself as 
Plaintiff’s spiritual leader.  Im used intimidation and manipulation to maintain control of Plaintiff.  
Im sexually assaulted and abducted Plaintiff. Im pled guilty to criminal charges based on his 
sexual acts with Plaintiff and Im’s abduction of Plaintiff.  Plaintiff alleges Im abused her under 
the authority of the Church. 
 
Plaintiff’s mother alerted the Church’s Senior Pastor, Jason Jeon (“Jeon”), of Im’s conduct 
several times.  Plaintiff’s mother asked Jeon to fire Im.  Jeon told Plaintiff’s mother that he did 
not believe her and Jeon refused to take any action to help Plaintiff and her mother.  Jeon was 
contacted by Isabel Kang, a director of a Korean community center based in Oakland.  Ms. 
Kang contacted Jeon on behalf of Plaintiff’s mother and pleaded with him to meet her.  But Jeon 
refused, stating that he was already troubled by the police coming around the Church.   
 
Jeon did not take action to help Plaintiff or her mother, but rather, Jeon took action to prevent 
Plaintiff from being helped by assisting with a Civil Harassment Restraining Order against 
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Plaintiff’s mother while Plaintiff was being controlled by Im.  That restraining order effectively 
prolonged Plaintiff’s rescue from the sexual abuse.   
 
Plaintiff’s SAC further alleges that Jeon –included in the SAC’s definition of “CCKPC 
Defendants” at paragraph five—was an agent of the Church acting within the scope of 
employment, and that other Church agents physically separated and removed Plaintiff’s mother 
from her family. 
 

I. Fifth Cause of Action Battery-Sexual Assault 
 

a. Sufficient Facts  
 
The Demurrer argues that there are insufficient facts to constitute the SAC’s 5th cause of action 
for battery-sexual assault. 
 
Aiding and Abetting  
 
Plaintiff argues Jeon was an aider and abettor.  Jeon’s liability as aider and abettor may 
ultimately be proven if the facts alleged in the SAC are found to be true: that Jeon was informed 
of Im’s conduct by Plaintiff’s mother, that Jeon assisted Im by joining the civil harassment order 
which prevented Plaintiff’s mother from looking for Plaintiff near the Church grounds; and that 
Jeon’s conduct caused Plaintiff harm by preventing her rescue.  Accordingly, the Demurrer is 
overruled as to this cause of action.  
 
Church Liability 
 
The Demurrer heavily relies on Rita M. v. Roman Catholic Archbishop (1986) 187 
Cal.App.3d 1453.  However, that case is distinguishable to the case at bar.  There, the court 
found no vicarious liability of the Archbishop under respondeat superior because the complaint 
contained no facts indicating that the Archbishop ratified the offending priests’ actions.  (Rita M. 
v. Roman Catholic Archbishop (1986) 187 Cal.App. 3d 1453, 1461.)  Here, however, Plaintiff’s 
SAC alleges facts showing that the Church, through its agents, was appraised of Im’s abuse of 
Plaintiff on numerous occasions, the Church ignored the warnings, and further, the Church took 
action against Plaintiff by assisting with the restraining order against Plaintiff’s mother, which 
prevented Plaintiff’s mother from looking for—and rescuing—Plaintiff near the Church’s 
premises.  .  Accordingly, the Demurrer is overruled as to this cause of action.  
 
Because the SAC alleges sufficient facts to support liability for both Jeon and the Church, the 
Demurrer is overruled as to this cause of action. 
 

b. Pleading’s Uncertainty  
 
The Demurrer appears to argue uncertainty under CCP § 430.10 (f).  The Demurrer argues that 
based on Defendants’ assertion that Plaintiff’s use of the term “CCKPC Defendants” renders 
Plaintiff’s factual allegations vague and ambiguous, and thus, the “exact allegations” against 
Jeon are unclear.  This argument is weak, at best.  The SAC clearly includes Jeon in its 
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definition of “CCKPC Defendants” at paragraph five.  Indeed, the Demurrer proceeds to directly 
argue against the very points it claims are too uncertain to understand.   
 

II. Sixth Cause of Action: Intentional Infliction of Emotional Distress 
 
The Demurrer argues that Plaintiff’s SAC is vague as to the IIED cause of action.  The Demurrer 
then assumes that the Church is not liable for Im’s sexual assault against Plaintiff, and 
therefore, no cause of action for IIED exists against the Church.  The Demurrer then concludes 
that that any potential IIED vicarious liability will be carried solely by Jeon.   
 
As to the Church, vicarious liability is still a matter left to be determined to the trier of fact.  
Defendants cannot simply decide the Church has no liability and then assume that to be true. As 
to Jeon, the Demurrer argues that Jeon cannot be found liable for IIED because Plaintiff was not 
in his presence when Jeon’s conduct occurred.  However, Plaintiff’s SAC contains factual 
allegations that Jeon acted with intent to prolong Plaintiff’s sexual battery.  The Court finds these 
factual allegations sufficient to support a IIED cause of action. 
 
The Demurrer also argues that Jeon is not liable for because his actions were not extreme and 
outrageous.  Again, the facts alleged in Plaintiff’s SAC indeed indicate that Im sexually 
assaulted and kidnapped Plaintiff while she was a minor, and the SAC alleges that Jeon aided 
and abetted that conduct.  The Court finds these factual allegations are sufficient to support an 
IIED cause of action. 
 
Accordingly, the Demurrer is overruled. 
 

  

10.  TIME:  9:00   CASE#: MSC15-01512 
CASE NAME: CONTRA COSTA VS. MUIR ONCOLOGY 
HEARING ON MOTION TO DISMISS MOITC'S CROSS-COMPLAINT 
FILED BY SHERMAN IMAGING LLC, et al. 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Notice of Settlement filed. 
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11.  TIME:  9:00   CASE#: MSC15-02155 
CASE NAME: FAED VS. ANTHONY 
HEARING ON MOTION FOR PREJUDGMENT INTEREST 
FILED BY JAFAR FAED, MARITZA FAED 
* TENTATIVE RULING: * 
 
 Plaintiff Jafar Faed’s motion of prejudgment interest is denied.  Plaintiffs’ CCP Section 
998 offer is null and void because it was not capable of being accepted by Defendant as to each 
Plaintiff individually.  It has long been held that a Section 998 offer is effective to shift liability for 
costs only where the offer was properly allocated as to multiple offerees and was made in a 
manner allowing individual offerees to accept or reject it.  See Meenes v. Andrews (2004) 122 
Cal.App.4th 1540, 1544.  While Menees involved a defendant’s 998 offer to multiple plaintiffs, 
and this case involves a 998 offer by multiple Plaintiffs to a Defendant, the reasoning of Menees 
would apply equally to both offers.  Just as in Menees, Defendant in our case was placed in a 
situation where she may have believed the offer was reasonable as to one of the Plaintiffs and 
wanted to accept it but could not because the 998 offer was made in a manner that did not allow 
her to accept the settlement offer as to each individual offeree/Plaintiff.  The Section 998 offer is 
therefore null and void.  Such an unconditional offer frustrates the chances of settlement, which 
is the whole purpose behind Section 998 and it allows the offerors to make settlement offers 
they know will not be accepted in order to put themselves in the position to recover costs under 
the penalty provisions of the statute. 
 

  

12.  TIME:  9:00   CASE#: MSC15-02231 
CASE NAME: MEHTA VS. KINDALL 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITION 
FILED BY GAYLE KINDALL 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of counsel for Gayle Kindall.  
 

  

13.  TIME:  9:00   CASE#: MSC16-00795 
CASE NAME: ELIZABETH ZEELEN VS. CHRISTOPHER FAFOUTIS 
HEARING ON MOTION FOR ENTRY OF JUDGMENT  ( CCP 998 ) 
FILED BY CHRISTOPHER  FAFOUTIS, MICHAEL FAFOUTIS 
* TENTATIVE RULING: * 
 
 Defendant Christopher Fafoutis’s motion for order entering judgment under the CCP 
Section 998 Offer is denied.  CCP Section 998(b) provides, in relevant part: 

 
  Not less than 10 days prior to commencement of trial. . ., any party may serve an 
  offer in writing upon any other party to the action to allow judgment be taken. . . in 
  accordance with the terms and conditions stated at that time.  The written offer  
  shall include a statement of the offer, containing the terms and conditions of the  
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  judgment. . . and a provision that allows the accepting party to indicate   
  acceptance of the offer by signing a statement that the offer is accepted. Any  
  acceptance of the offer, whether made on the document containing the offer or  
  on a separate document of acceptance, shall be in writing and shall be signed by 
  counsel for the accepting party. 
 
See CCP Section 998(b) 
 
 Defendant argues that he received Plaintiff’s CCP Section 998 demand for $250,000 
and accepted it within the time granted to do so, on February 6, 2017.  Hence, judgment should 
be entered. 
 
 However, the facts are to the contrary.  Defendant never signed Plaintiff’s 998 offer or 
accepted in a formal writing of any kind.  Indeed, the facts are directly to the contrary.  On 
February 6, 2016, the last day to accept Plaintiff’s 998 offer, Defendant’s counsel emailed 
Plaintiff’s counsel, Jesse Chrisp, stating that he only “just” was “given the authority to accept 
your demand.”  See Chrisp Decl., Exhibit K.  The parties then subsequently spoke less than an 
hour later, and defense counsel inquired as to whether, instead of signing the 998, Plaintiff 
would provide a release and dismissal upon payment of the $250,000.  Plaintiff’s counsel 
indicated that he might, but he had to speak with his client.  Defendant’s counsel then confirmed 
his conversation with Chrisp in an email to Chrisp, expressly thanking Chrisp for “not requiring a 
judgment to be entered against my client” and confirming that the parties were moving forward 
instead with a “release and dismissal.”  See Chrisp Decl., Exhibit M.   
 
 While initially Plaintiff’s counsel agreed to accept the settlement under the terms of 
release and dismissal, this acceptance was withdrawn when Chrisp learned that the umbrellas 
policy for the two Defendants was $10 million dollars, and not $1 million dollars, as he had 
initially believed.  See Chrisp Decl., Exhibits N, O, P, Q, R and S.  The point being, Defendant 
never signed the 998 offer and specifically sought a release and dismissal instead, which did not 
occur.  See Chrisp Decl., Exhibit B.  After learning the umbrella policy was $10 million dollars, 
Plaintiff refused to sign the release and dismiss her case. 
 
 In sum, both parties agreed that the 998 was withdrawn at the request of Defendant.  If 
Defendant intended to communicate an accepted 998 final judgment, Defendant’s counsel 
needed only to sign the 998 offer or a similar writing of acceptance.  Instead, Defendant’s 
attorney and Christopher Fafoutis’s insurance carrier made the decision not to sign the 998 and 
instead negotiated a general release that required the signature of Plaintiff.  This was a risk that 
Defendant was apparently willing to take since there was always a possibility that Plaintiff would 
not sign the release.  If Defendant wanted finality, the 998 judgment was available to them.  He 
could have signed and returned it on February 6, 2017 when counsel obtained the authority to 
accept the demand.  Defendant gambled against that and did so at his own peril. 
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14.  TIME:  9:00   CASE#: MSC16-01051 
CASE NAME: MERCEDES GAFFNEY VS. MONK & ASSOCIATES 
HEARING ON MOTION TO COMPEL FURTHER RESPONSE TO DOCUMENT REQUEST 
FILED BY MERCEDES GAFFNEY, BRIDGETT DOWNS 
* TENTATIVE RULING: * 
 
Frederick Carr, Esq. is appointed as Discovery Referee in this case pursuant to CCP 639.  The 
Court lacks the time and resources to handle the multiple discovery disputes between the 
parties.  The motion set for this date as well as the motion presently set for 5/24/17 and any 
future discovery disputes will be heard and decided by him.  The 5/24/17 motion is dropped from 
the Court’s calendar without prejudice.  The formal Order appointing Attorney Carr will be 
forthcoming, and he will contact the parties to schedule necessary meetings. 
 

  

15.  TIME:  9:00   CASE#: MSC17-00357 
CASE NAME: WILLIAM ESTES VS. CITIMORTGAGE 
HEARING ON OSC RE: PRELIMINARY INJUNCTION AND TRO 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 7/19/17 at 9:00 a.m. in Dept. 9. 
 

  

16.  TIME:  9:00   CASE#: MSL10-03213 
CASE NAME: CAVALRY VS. WILLIAMS 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY THOMAS WILLIAMS 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

17.  TIME:  9:00   CASE#: MSN17-0431 
CASE NAME: MATTER OF WILLIAM RAY DEAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition to Compromise is granted.  The minor has recovered from his injury and the 
petition is otherwise in order.  The Order may be picked up from the Clerk, D 9 on 4/19.  
Attorney Wallis needs to prepare and send to the Court for signature the Order relating to the 
blocked account. 
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ADD-ON 

 18.  TIME:  9:00   CASE#: MSC12-01215 
CASE NAME: TAMARA MARTIN VS. JOHN MANOOGIAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY GLENN & DAWSON, LLP, LESLIE O. DAWSON 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar by Court, case settled.  

  

 


